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MOTION FOR LEAVE TO FILE SUGGESTIONS OF
AMICUS CURIAE IN SUPPORT OF RESPONDENT'S
MOTION FOR REHEARING

Pursuant to Mo. Sup. Ct. Rule 84.05(1), the Direct
Selling Association moves for 1leave to file Suggestions of
Amicus Curiae, in support of Respondent Amway Corporation's
motion for rehearing of matters decided by the Court's opinion
entered July 31, 1990. In support of its motion, the Direct
Selling Association states:

(1) It is the national irade association for about
one hundred corporate member companies that manufacture and
distribute consumer products through self-employed salespersons.

(2) In 1989, the direct selling industry in the
United States provided income earning opportunities to four
million individuals.

(3) The Direct Selling Association, as the national

trade association for most direct selling companies in the



industry, is uniquely qualified to clarify the potential impact
of the Court's decision on the direct selling industry.

(4) The decision of the Court treating small, one
time or annual, amounts paid by self-employed salespersons as
fees for the sale of intangible property, i.e. a "franchise",
virtually eliminates the protection that P.L. 86-272, 15 U.S.C.
§ 381, and the Fourteenth Amendment of the United States
Constitution provide interstate businesses.

(5) The Court's opinion will (i) increase uncertainty
as to the amount of 1local activities within the state which
will be regarded as providing sufficient nexus for state
taxation of income, (ii) increase the burdens of compliance on
the part of out-of-state companies, and (iii) increase lack of
coordination and uniformity of treatment from state to state,
all contrary to the 1legislative purposes of P.L. 86-272,
15 U.S.C. § 381, to the detriment of the member companies of
the Direct Selling Association.

(6) As required by Rule 84.05(1), the Direct Selling

Association's Suggestions of Amicus Curiae is filed herewith.



WHEREFORE, the Direct Selling Association moves for
leave to file Suggestions of Amicus Curiae.
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IN THE SUPREME COURT OF MISSOURI

AMWAY CORPORATION,
Respondent,
v. No. 72155

DIRECTOR OF REVENUE, STATE OF
MISSOURI,

Appellant.

SUGGESTIONS OF AMICUS CURIAE THE DIRECT SELLING
ASSOCIATION, IN SUPPORT OF RESPONDENT'S
MOTION FOR REHEARING

The Direct Selling Association is the national trade
association for about one hundred member companies, including
Amway Corporation, that manufacture and distribute consumer
products through self-employed salespersons.

9 THE AGREEMENTS BETWEEN AMWAY AND ITS SELF-EMPLOYED

SALESPERSONS ARE NOT "FRANCHISES" OR SOME OTHER FORM
OF VALUABLE INTANGIBLE PROPERTY.

This Court in its opinion overlooked or misinterpreted
crucial facts as to the nature of the relationship between
Amway and its self-employed salespersons. In the direct
selling industry, the relationship between the company and
those that sell its products frequently is that of buyer and
seller. Amway operates in this manner. The salesperson buys
tangible personal property from the company or from another
distributor who buys from the company. The salesperson then

resells the property. The salespersons are self-employed.



Generally, no cash investment is required when the
salesperson enters into a contract with a direct selling
company. However, the salespersons are either expected to or
required to purchase certain items such as sales kits, samples,
pamphlets, order forms, books and magazines. The salespersons
are generally not given an exclusive right to solicit sales in
an area.

The Direct Selling Association believes that these
arrangements have the principal purpose to promote sales of
tangible personal property and do not constitute a
"non-exclusive" franchise or other form of valuable intangible
property.

Approximately twenty-five states require franchise
registration or disclosure. An additional twenty-one states
require sellers of business opportunities to register. It is
well accepted that direct sellers such as Amway are not
required to register either as a franchisor or business
opportunity offeror in any of these states. Moreover, there is
no other authority for the position that arrangements similar
to those of Amway and the rest of the direct selling industry
are valuable franchise rights. Indeed, one of the statutes
cited by the Court in its opinion defines a franchise to
exclude "a commercial relationship that does not contemplate
the establishment or maintenance of a place of business within
the State of Missouri.”™ Mo. Rev. Stat. § 407.400(1). This

statute also includes an "Amway exception." See, Webster v.

Membership Marketing Inc., 766 S.W.2d 654 (Mo. App. 1989). In




short, the relevant authorities are completely inconsistent
with the conclusion that sales arrangements with Amway, or in
the rest of the direct selling industry, involve franchises as
that term is normally used to mean a valuable contract right.

The use of the term franchise by the Court is meant to
imply there is some sort of valuable intangible right
involved. Amway distributorships are simply not franchises. A
franchise is a valuable right frequently involving territorial
exclusivity or, at least, a limited number of other
franchisees. These characteristics are what give the franchise
value. Under the Amway agreements, any purchaser is free to
resell Amway products whether or not they have entered into a
contract with Amway. The number of Amway salespersons in
Missouri in these years, ranging from 19,000 to 35,000, is
inconsistent with any conclusion that the initial contract with
Amway is something of intrinsic value.

Traditional franchises require substantial capital
investments. Direct selling companies, such as Amway, are
noted for the lack of investment required to sell the company's
products. The part-time nature of the industry's salesforce
and the high industry turnover rate further illustrates the
fact that the relationship is not a franchise or any other form
of valuable intangible contract right.

The Direct Selling Association thinks the only
reasonable conclusion that can be drawn with regard to direct
selling companies, such as Amway, is that they do not "sell"

franchises or any other form of valuable intangible right.



Insofar as any amounts are received by a direct selling company

at the time a salesperson initially signs with a company, they

are in payment for a sales kit, pamphlets, samples, order

forms, books, magazines or similar tangible personal property.

i O AMWAY'S ACTIVITIES IN MISSOURI DURING THE YEARS 1IN
QUESTION WERE THE SOLICITATION OF SALES OF TANGIBLE
PERSONAL PROPERTY OR ACTS INCIDENTAL THERETO AND ARE

SQUARELY WITHIN THE PROTECTION OF P.L. 86-272, 15
U.S.C. § 381.

The Court also overlooked or misinterpreted Amway's
activities in Missouri. P.L. 86-272 bars a state from imposing
a net income tax on a person if the activities of the person or
his representative in the state are limited to the solicitation
of orders fof sale of tangible personal property which orders
are approved outside the state and filled by delivery from a
point outside the state. 15 U.Ss.cC. § 381. In CIBA

Pharmaceutical Products, Inc. v. State Tax Commission, 382

S.W.2d 645 (Mo. 1964) this Court took an expansive reading of
P.L. 86-272 and treated CIBA's numerous activities in the state
as incidental to the solicitation of sales. The permissible
incidental activities of twelve employee professional service
representatives of CIBA, who were supplied with automobiles by
CIBA and reimbursed for expenses, included attending periodic
sales meetings and visiting doctors in their territory.
Effective sales activity requires many acts which are
incidental to solicitation. These are considered “"mere
solicitation” if they are related to, and further, the sales of

tangible personal property. United States Tobacco Co. v.




