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Before: GUY, BOGGS, and SILER, Circuit Judges.

RALPH B. GUY, JR., Circuit Judge. The plaintiff, a
former high-ranking participant in the Lf:ndznl’s
cosmetics marksting program, appeals from the district
court’s grant of summary judgment against ber kandicap
£ : , discrimination and breach of contract claims. We affirm.
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: The defeadant, Mary Kay Cosmetics, Inc. (MKC), sells
its products through a 170,000-strong force of

; salespersons organized into a2 pyramidal structure. The
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2 Eyermanv. Mary Kgy Cosmerics  Nos. 91-3083/3690

and the sales of those they recruil into their persoual
. a , pyramids. Entry-level salespersons, known as beauty ,
- : coasultants, become sales directors whea they recruit
persons into their pyramids. At the top of such sales
pyramids is found one of the approximately 60 national
sales directors.

The piintiff, Debi Eyerman, began selling MKC
products in the late 1970s. By 1983, Eyertnan had
become a national sales dim:t.or.mlét 1 "wedding®
ceremony marking the occasion, 's chairperson,

. Mary sz Ash, administered an oath to Eyerman and
unveidled a portrait of Eyerman to hang at MKC's
- headquarters tn Dallas. _

When Eyerman became a national sales director,
Eyerman and MKC execuled 2 National Sales Director
Agreement (NSDA). The NSDA provided, among other
things, that Eyerman would receive commissions and
prizes based on the performance of her sales group, would
maintain an office, would provide advice to lower-ranking
salespersons, and would attend mestings as necessary.

The agreement further ided that Eyerman would be e e
considered an in t contractor, and not an reEes.
employee, for tax and other purposes. The NSDA also .
stated that Eyerman would not be an agent of MXC.

Specifically, Eyerman would not have the right to conduct
business for, act on behalf of, or bind MKC, -and MKC
would not have the right to control how Eyerman
conducted her acivitics.,

‘-————-—-—______-

1, The NSDA had a one-year term, but was au i
mdudnrurifmmwrmmmd' . Pachpnywr&imd
the absolute right w tmrmimate the agreement with 60
days’ potice, and MKC retained the right to terminate the
gresment for cause with 30 days' notice. The grounds
for termination for canse included the conviction of a
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Nos. 91-3083/369%C¢  Eyermun v. Mary Kay Cosmeticy 3

- ; crime or the performance of any act detrimental o MKC's | , ;
' : ; reputation, ' i
Until MKC terminated her agreement in 1988, Eycrman
prospered as a national sales director, She carned large
commissions and bonuses from the performance of her
sales group. In addition, Eyerman received valuable
prizes awarded by MKC to each of its national sales
directors, including a new pink Cadillac every two years,

Throughout this period, however, Eyerman was
engaged in a battle against aleoholism. MKC officials
wert aware of Eyerman's alcoholism because they bad
observed her behavior at meetings and because Eyerman
haiexchangedlencrsaboutbcrpmblmwiﬂzkﬁryﬁy
Ash.

By 1988, MKC officials leamed that Eyerman had Jost
I her driver's Hcense afier a drunk driving coniviction.
P MKCalsolca.medthatEycrmnhadnmherpinkCadﬂhc
: off the road after losing her license and that she had
: refused a breathalyzer test afier the accident. ’

In October 1988, Bart Bartolacci, MKC's senior vice- N iaca
president of sales, notified Eyerman that MKC was : .
termirating her NSDA  effective January 1, 1989.

Bartolacci’s letter cited the drunk driving conviction, the
subsequent accident, and Eyerman’s behavior at a
September 1988 meeting as rezsons for the termiration,
He stated that he was convincad that E 's "zlcohol
problem is net sufficiently under contro| for us to be able -

, 10 depend on Your functioning as an cffective National Co

~ ! Sales Directer.?

Bartolacc]'s letter invoked MKC's right to terminate
NSDA with 60 days' notice, but noied that Eyerman'
conduct would have allowed MXC to invoke its right to
terminate for cause with only 30 days’ notice. The letter
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4 &yerman v. Mary Kay Cosmerics Nos. 91-308373690

urged Eyerman to apply far benefing under MKC's
disability retirement program and closed with Bartolaeci‘s
prayers for Eyerman’s recovery from her alcohglism, 1

In December 1983, Eyerman, an Ohio resident, filed
this diversity action against MKC, 2 Delaware corporation
headquartered in Taxac Eyzrman'c complaint el gt
eight counts, all grounded in Ohio law:  hand;
discrimination, infliction of emotiom] distress, bad fa’:ﬂ
breach of contract, breach of implied contract, promissory
estoppel, breach of fiduciary duty between principal and
agent, breach of ﬁducxax:y duty, and unjust enrichment.
After MKC moved for judgment on the plﬁdi.ngs, the
district court dismissed the emotional distress clarm and
Limited the implied contract claim to condugt occurring
mzﬁ;:r the NSDA was signed. Eycrman does not appeal

At the close of discovery, MKC moved for summary .
judgment on the seven romaining claims.  The district
Court granted the motion in December 1990, and Eyerman

appealed.
IL

. _ Before reaching the merits of the summary judgment Netwempaia
SRR appeal, we must delermine whether certain items are in

: the record, Adisyumdcvdapadbchvemmepatﬁnas ’
they prepared the joint dix, with each
maintaining that certain items vorable tn the other
should be excluded. We remanded the matter 1o the
district court with instructions to determine the record on
appeal. . '

,,.Aﬁaabaﬁng, thed’uuictcmmdecidedﬂmee:ain
:r:mspmffemdbyEye:manwereinthemrdbm
beoefi
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Nos. 51-3083/36%0 Eyerman v. Mary Kay Cosmetices 5

Sxcluded her trial exhibits. The count also ruled thar =
{ Videotape MKChadmarkeda.sanethbitmEm's "
. deposition was in the record despite MKC's failure to file .
- the videotape.

Eymnanthmﬁlcdanappalofﬂzcdisuictm's
ruling. We consolidated this with ber ealier
appezl on the merits. The ndix to the second appeal
contains the disputed trial exhi its and the transeript to the
videotape.,

Redistrictcouna.ﬂowudhﬁ(Ctoaddﬂlct!zmaiptof
the videotape pursuant to Fed, R. » P. 10(e). That -
ruleprcﬁdcsrga:ﬂmdisuictcounwx decide whether s
dlzﬂmd' itanisinﬂtclmordonzppca!. n particular,
R Iﬂ(c)pmﬁdathal,ifitcuuhavebeen'mniﬁed...
byemoraccidmt... ,thedisnictcoun...my
dlmtﬁza:ﬂ:eomission...becormct:d....' The
tpharﬁgs agr.eetha:memlecommirstrﬁsdctermﬁmﬁmao

Eantan:

.
3
I3
1
3
i
r

Eyerman’s deposition. That deposition was jtself in the
record, along with nearly all of the other marked exhibits
1o the deposition. Eyerman points to no evidence that
would contradict MKC's claim that the failure to file the
tape was inadvgnm:. Furthermore, since MKC' quoted

1
) 3

summary judgment determiration, videotape was part
of the procesdings below. Accordingly, we affirm the
decision to include the videotape in the record 2

Eycrmanncx:axzuaﬂmmcdisﬁctmmedby
excluding her trial exhibits from the record.  Although
they were never formally filed, Eyerman gave the exhibits

Zw M - ) h dﬂ » -
betwoen the vidoehome aa pankir sty ot the tape.
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fo court personnel three days before the sum
Jjudgment hearing, and counsel alluded 10 those exhibits
during the hearing.

We now have the disputed exhibits before ns in the joint
appendix to the second appeal. We find from our
examination of those exhibits that they do not change the
outcome of the appeal on the mexits. Therefore, we ghall
consider the exhibits in our review of the merits, and we
need not decide whether the district court properly
excluded them from the record,3

m.

Having decidedmconsidaaﬂofﬂ\ecvidmccbefote

.chcwmmmﬂmnwﬁu;nym'sappqL
Summary judgment is appropriate if the non-moving party
faﬂsmstablishagenumeissueofmu:ial&ctonu
element essential to her case and on which she would bear
the burd=n of proof at trial. Celorex Co . v, Catrem, 477
U.S. 317, 322 (1986). In reaking that determination, we
vzeza the evidence in the record in the light most fz,vol;ble
o noft-movi . Anderson v. Lobby,
Inc,, 477 U.S. 22%,%5?(1986}. We rcv:chiat.hg; district
court's grant of summary Judgment de novo, EEOC v,

University of Detroir, 504 F.2d 331, 334 (6t Cir.

1990).4

reversal © decision ou the merite. Since Teview gugrnary
T is3 demhadon&emdbd'oulu.
J;dlfuw @ the district court is fmmmaterial to the mmyofm&g
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A.

Count 1 of Eyerman's complaint alleges that MEC
terminated her on account of her handicap, in violation of
Ohio Rev. Code § 4112.02. That section provides, in
part:

it shall be an unlawful discrimisatory practice:

{A) For any cmployer, becauss of the race,
color, religion, sex, national origia, I'mmiia;:;l 2ge,
Or ancsstry of any person, to discharge without
just cause, to refuse to hire, or othcrwise to
discriminate against that person with respect to

Ohio Rev. Code §4112.02(A) (emphasis  added).
Alcoholistn is onc of the handicaps protected by this
provision. See Hazlerr v. Marrtin Chevivles, Inc., 25 Ohia
St. 3d 279, 496 N.E.24 478, 479-80 (1986).

Section 4112.01 defines an “employee” to be “an
individual employed by any emiployer” and an “employer®
to be “any person employing four or more persons within
the sate.® " Ohio Rev, Code § 4112.01(A)2) and (3).
Section 4112.01 does not dafine the terms *employment”
or "employ."

MKC argues, and the district court found, that section
4112.02 did not apply to Eyerman bocause she was an
independent contractor, not am employee.  Eyerman
maintains that she was an em loyee and that, even if she

» ,%as not an employee, section 4112.02 prohibits exiployers
from discriminating against independent contractors as
well 25 employees.

We turn first to the question of whether Eyermen was
an employee. Our analysis begins with the NSDA, which
wrambiguously declared Eyerman to be an independent

-— - -—
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) Eyerman v. Mary Kay Cosmetics  Nos. 91-3083/3690

contractor. Consistent with this agreement, MKC did not

?ay Eyerman 2 salary, did not treat her as an employes

of tax purposes, did not set her working hours, and did

: not provide her with vacarions or sick pay. We also note

o that Eyertman regarded herself as self-employed for tax
purpases.

Eycrman maintains, howcver, that she was 2 de factwo
employes, Ohio courts i
and in contractors by determinin the
€mpioy e Tight to control the manner in_which the_

’%O%Em v. Acron, 15 Ohio St.
472 N.E.2d 335, 337 (1584).

Eyerman produced a chart for the district court listing
53 *indicia of control” to show that MKC controlled her
work, For example, Eyerman alleges that MKC provided
ber with pink Cadillacs, trave! reimbursements, and
business cards; that MKC recommended ot required that
she attend certain mestings aid wear certain clothes to
thoss meetings; and that MKC asked her to give spesches
and motivate others. C———

MKC argues that these indicia do not amount to
significant control. MKC also points out that E
SR RO prepared a videotape, eatitled “How to Build a Successful -
Business,” in which Eyernian repeatedly stated that she is |
self-employed, owns her own business, seis her own
hours, writes her own paychecks, and is disciplined only
by herself.

The district court, after discussing Eyerman's indicia of
control at considerable length, concluded that- mone of
them involved significant control over the way Eyerman :
' coaducted her business. We agree and conclude that | !
Eyerman has failed to raise a genuine issne of material .
fact as to whether she was an employee of MKC. —_—

Eyerman next argues that section 4112.02 protecte
independent contractors as well as employees. She notes
that section 4112.02(A) does not coanin the term

6 #:TLAAT V0T AVN ANVIR-BLEB 9t FID [ T WWEI:S ¢ #6-81%9° 1 T TsorLiRsad AV K¥vi g A0¥



Nos. 91-308373690  Eyerman v. Mary Kay Cosmerics 9

_cmployee” but does contain the term "employer.” Since
. “employer® ix defined to be someone who em loys four or
more “persons” in Ohio, she maintaing that !Eu provisioa 3
l . applies 10 MKC because it employs four or more ' ¢
i dent contractors in Ohio. See Albain v. Flower
Hosp., 50 Ohio St 3d 251, $S3 N.E2d 1038, 1(43,
. 1044, 1042 (1990) (repeatedly referring to reiationship
i between “employer” and "independent coatractor®).

However, by its terms, section 4112.02 applics oaly to
“empioyment” discrimination. Assuming that MKC is an
"employer” of independent contractors in Ohio, the
question becomes whether the relationship between an -
employcr and an  independent contractor is  an
"employment® relationship.

At Jeast one Ohio court has concluded that section
411202 does not cover the in t coutractual
relationship. Berger Hosp. v. Ohio Gvil Rights Comm’n,
No. 86-CA-7 (Ohio Ct. App. June 26, 1987). Although
i Berger Hosplial is unpublished and, therefore, of little or
: ho precedential value, there is apparently no Ohio
- authority to the contrary.

. ;Vic have considered lal lmﬂzst _méice the qusnont;mﬁo!f .

WHpii—] Y ey cmployment includes the independent coutract dmeesnsionss
. refationship in icuons involving statutes similar to section

: 4112.02. 'In Falls v. Sporting News Publishing Co., 834 -

F.2d 611 (6th Cir. 1987), we examined Michigan‘s

_ Elliott-Larsen Civil Rights Act, Mich. Comp. Laws Ann.

: § 37.2202, a provision virtually idenfical to section

i . 4112.02, We concluded that Michigan gouns would. not

I construe that provision o cover independent contractors.

] Falls, 834 F 2d at 613.

_ In Armbruster v. Quinn, 711 F.2d 1332 (6th Cir.
: 1983), we examined Title VII, 42 U.S.C. §2000e-2,
i another provision almost identical to section 4112.02. We
decided that independent contractors would be covered by
Title VI if, under an “economic realities” test, they are
susceptible to the types of discrimination Title VII meant
to prohidit. Ammbruster, 711 F.2d at 134142, Although

rrepymivhe b kb, MM ek s

o1 s Hewitouvepwde. 41
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10 Eyerman v, Mary Kcy Cosrnezics  Nos. 91-3083/3690

we did not explain in Armbruster what sonts of economic
realittes would tip the scales toward coverage, other
tests have beid he e '

FLiAT

he p 3 o b
Se?ﬂ'i’,‘ﬂ?omﬁﬁ v. LH. er, Inc., .2d
1158, 1160-61 (Sth Cir. 1986) (affirming dismissal
against independent contractor truck driver); Doe v. St
Joseph's Hosp., T88 F.2d 411, 425 (Tth Cir, 1986)
(reversing  dismissal against independent contractor
physician denied staff privileges at hospital).5

It is true, as Eyeaman points out, that the Ohio -
Legislature intended for section 4112.02 to be construed
Liberally. See Ohio Rev. Code § 4112.08. However, in
Armbrusier, we noted that Congress intended for Title VII
to be construed broadly but declined to hold that Title VII
covered independent conmtractors unless “economic
realities” required that result. 711 F.2d at 1340-41.

- As we stated above, there is no indication in the record
that MKC controlled Eyerman's work in any significant
way. Cf. Kunz v. Harcourt Brace Jovanovich, Inc., No.
;o 37413 (Ohio App. Aug. 23, 1990) (reversing summary
; judgment where evidence created penuine issve as 1o
represeatative was independent contractor or Betevisot
employec). Therefore, even if an Ohio court rojected the
result in Berger Hospital and concluded that section
4112.62 could cover independent contractors under some
circumstances, we do not believe that this case would
present those circumstances.6 We accordingly affirm the
grant of summary judgment against Count 1.

11 S5oc also Darden v, Natiomwide Mut. Ins, Co., __ U.S. , =
112 8. CL 1344, 1348 (1992) (bolding thet, where Tatte laves
e ey Ty

er's control; 3 s . .
ﬁﬁmm:mummmm&f C
Sin LeMarzers v. The Christ Hospiral, 777 F. § .msE.D.
Okio 1991), & district court rejectod “Paager Ha:p’tc?zxd
thet section £112 02(T) did oot lre an eml.oa;_ loyws
relaticuship.  LeMaters, 7 F.l?:pp. at 1381 "ﬁm
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B.

g

o | ! Count 111 of the complaint ali that MKC's conduct '
) amounted o a bad faith breach of an agency contract. In
Count VI, Eyerman complains that MKC breached the
fiduciary duties owed by 1 principal to its agent. MKC
argues, and the district eourt found, that su
judgment is appropriate against both counts because
Eyerman was not MKC's agent.

LY TV

An agcn?r relationship contains three m:uu]
altributes, First, the agent must have the power to alter
the legal relations between the pnncgl and third pasti
mﬁmud)of% ; Funk v. Hancock,
26 Ohio App. 34 107, 498 N. 490, 493-94 (1985).
Second, thcag:mmustbcaﬁdumaryofthepnna]ﬂlm
matters within the mE: of the ageacy. Restatement
(Second) of Agency 'l'lurd, the prmcxpal must bave
the right to contml the agent's conduct of matters
entrusted to her. Restatement (Second) of Agency § 14;
Hanson v. Kynast, 24 Ohio St. 3d 171, 454 N. E.2d 1091,

1034 (1986). As Eyerman tsout 2 person may be
both an independent conhactnpx?;nnd an agent. Restamzlmt

s (Second) of Ageocy § 14N.

Before considering these atuibutes of ag
} %bscm that léhe lNi.'!:’SeI)ﬁK clmz.mblguo.lsly declaredm n'e::ﬂt?;
yerman would not 's agent, Eyerman co
points out, however, that we must look beyond the
agreement to the reality of the relationship between the
parties.

PNV S g v e i e 1 mmes RS

PR

A s pr

Tumning to the first' essential element, we find

. that
' Eyerman did nothzvetheleg:lpowettobmdkﬂic/\
NSDA stated:

Vot W B

4112.02(T}, which burs disxcrimination hi; h: * who
opposes ualawiul ander section 10 be broader
ﬂmae:nonﬂll A). I additioa, d:ephmﬁfd(mwg

; | H“? 788 m mhgmmlm o &.Jaepﬁ:
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12 Eyerman v. Mary Kay Cosmetict Nos. 91-3083/3690 -

Nothing in this Agrcement shall be deemed to

it or empower [Eyerman] to conduct business
in the name of, or on account of, (MKC], or 0
incur or assume zny expense, debt, obligation,
fiability, tax or responsibility in behalf of, or in
the name of [MKC] or t0 act in [MKC's] behalf or
to bind [MXC] in an way whatsoever,

apcrsonposmlhcmqtﬁsite_lcgalpowen{heors'hc

acquire new interests for the principal; ot (4) subject
principal to tort liability by injuring a third person.

Eyerman hasnotmbﬁshodagmuincissueofnmaiﬂ
faot as to0 her ability to alter MKC's legal relations.
Although Eyerman required entry-level beauty consultants
to sign MKC's contracts, thosc conwacts were subject to .
approval by MKC. Thus, Eyesman could not bind MKC
t0 2 contract with a third . Similarly, Byetman could
not bind MKC to sell its products to third partles; instead,
she was limited to buying MKC products for res2le to
customers. ‘There is po contention that Eyerman could

interests on behalf of MKC or that she could
subject MKC to tort lizbility by injuring a third party.

Since we find that Eyerman has not cstblished 2
genuine issue as to the existence of one of the-essential

attributes of , we peed rot consider whether her
evidence sat the remaining two attributes.? We

affirm the district court's grant of summary judgment
against Counts I and VL o

13 LEA VoI AV ANVIN-SZER t9F £(5 1

7Eyermomn sppours to drgue, witbont citation lo authority, that the
ability mof-ﬁu the _pri ‘s“ i Y
atribute ; argument 15 bebed cleer

section ném:ﬁm_ t(Seun% engmbyc}.md!zthe itle of
ghe&:-\:}lc. *Essential Charsctenstics of Relation,” m whi
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Nes. 91308373690  Eyerman v. Mary Kay Cosmaics 13
C.

Count VTI of Eyerman's complaint alleges that MKC's
conduct breached its de facro fiduciary duty to her. Such
a duty may arise from a confidential relationship in which
one person relies on and trusts another and in which the
relatioaship is mot necessarily legal, but may be moral,
social, domestic, or personal. Jndermill v, Unired
Savings, § QOhio App. 3d 243, 451 N.E.2d 538, 541
(1982).

The Ohio Supreme Court has explained that a fiduciary
duty may arise from an informal relationship only if both
E:l;& understand that a special trust or confidence has

. Umbaugh Pole Bldg. Co. v. Scot, 58 Ohio
St. 2d 282, 390 N.E.2d 320, 323 (1979). In Umbaugh,
the court lookad to the nature of the relationship between
a creditor and debtor to determine whether the debtor bad
a reasonable expectation that the creditor would act solely
or primarily on his behalf. J4 Thc court reversed 2
judgment in faver of the debtor, finding that the creditor’s
provision of advice and counselling in a congenial
atmosphere was not enough to create a fiduciary
relationship. Jd. -

Two years later, the court reached mm'

conc¢lusion and affirmed 2 judgment against a

had advised 2 young couple zbout mortgages but had
failed to inform them that they needed to
mortgage insurance. Stone v. Davis, 66 Ohio St 2d 74,
419 N.E.2d 1094, cert. denied, 454 U.S. 1081 (1981).
The court upheld the trial count's determinatioa that,
under the circumstances presented, the bank actéd as the
touple's fiductary when it advised them about the
mortgage process. Id., 419 N.E.2d at 1098.

MXKC argues that it never understood that Eyerman had
reposad any special trust or confidence in it and that
Eyerman could not reasonably have expected that MXC
would act solely or primarily on ber behalf, E}%

the

mzintajns that Mary Kay Ash's promises o treat
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Nos. 91-3083/3¢90  Evermun v. Mary Kuy Cosmetics 15

or sales aids fumished by [MKC] to [Eyerman].” (App.
272).

Everman argues, however, that MKC's oml

oas moalfi Sbe relies on
6 courts Id that an yer's
oral feprésentations may employment contract.

: ing Co., 1 o St. 34 100,
483 N_E 2d 150, 154-55 (1983); Helle v. Landmark, Inc..
15 Ohio App. 3d I, 472 N.E.2d 765, T72-74 (1984).

MKC points cout that these cases zl':‘adve invol‘;d;i
empl , not independent contractors, argues
Oh?q cha:g;xs;en tting a.i'eekadwllbul oy

uire to be in writing. ! X
:'.bqﬂcgiond Emergency Medical Servs., 688 F.2d 29, |

(6th Cir. 1982) (enforcing, under Ohio law, construction -

contract clause requiring modifications to be in writing).

Assuming, without deciding, that MKC's alleged oral
promises could modify the NSDA despite the explicit
provision barting oral modificatioes, we still must decide
whether Eyerman established a genuine issue of fact as to
the existence of such promises. There is 2 *
presumptlion” in Ohio law against the validity of promises
for lifetime emplo L. Meredith v. Rockwell Int'l
Corp., 826 F.24 463, 468-69 (6th Cir. 1987); Henkel v.
Educational Research Council, 45 Ohio St. 2d 249, 344
N.E.24 118, 121-22 (1976). Before enforcing such an
agreement, an Ohio court wili require a clear
manifestation of the parties’ intent to bind themselves to 2
Ilig:im employment contract. Jlenkef, 344 N.E.2d at

Eyerman's evidence on this point consists primarily of

L ts Mary Kay A . Specifically,
Eymﬂ!éuﬂﬁfkhmﬂh&daplmmmﬁnk

nursing howmes for retired pational sales directors. Ash

also aflegediy asked the audience at 2 sales mecting if they
wanted to recetve a Cadillac every two years for the rest
of their lives. Eyerman also refies on’discussions with

- . - -
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MKC representatives conceming retirement  benefits
available to national sales directors at age 8S.

None of this evidence establishes a genuine issue of
ml:mlfzclastnﬂmexistmceofapmmiscmcmﬂnue
indefinitcly Eycrrman's contract.  Ash's statements
amount, at most, to a pledge to provide Cadillacs every
two years to national sales directors and to provide a
nursing bome for thosc that retire. Ash did not promise
that any mational sales director could be assured of
remmaining in that position until retirement. Similarly, the
existence of 2 relirement program cannot reasonably be
reg::dedasapmmis:mwﬁnueemploymtmﬁl
retirement, especially given the strong presumption
3;:;2: such promises under Ohio law. _We_therefore
affem the grant of summary judgment agamst Counts TV

E

Finally, Eyerman allcges in Count VI that MKC has
unjustly cariched itself since terminating her coatract
Under the NSDA, Eyerman received ‘a2 specified
commission on sales made by members of her unit. MKC
stopped paying Eyerman the commissions for sales made
b ﬁwmitaﬁcr&tceffedivedmafbcrmimﬁon.
Eyerman contends that shc is eatitied to continue
receiving those commissions.

An action for unjust enrichment will lie where a m
retains money or 2 benefit that in equitjyorjusticcbc $
to another. Hummel v. Hummel, 133 Ohio St. 520, 14
N.E2d 923, 92627 (1938). However, absent fraud,
illegality, or bed faith, 2 plaintiff may not recover if the
defendant retains the disputed money ar bencfit mder the
terms of an agreement between the partics. Aultman
Hasp. Ass'n v. Community Mit. Ins. Co., 46 Ohio St. 3d
1, 544 N.E.2d 920, 924 (1989); Ullmann v. May, 147
Otiio St. 468, 72 N.E.2d 63, 67 (1947).
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‘I'he NSDA provides that "[u]pon termination of this

Agreement any and all rights and privileges {Eyerman]
hasiprcgardto[he:]actiﬁ:iaunda&ﬁswuhn

termoinate ®  (App. 271). Included among Eyerman’s - .
rights and privileges were the right to TeceEIve '

eomnﬁsionsfromthcnlaafhcrunit

This case is oa all fours with Ullmann. In Ullmann, the
defendant terminated the employment of the plintff, a
salesman. The plaintiff brought an unjust enrichment
claim forcommissionsmnlesmmoscdienu he had
procured during his employment. The Supreme Court of

Ohio held that the plaintiff could not recover the

comthissions because the empl contract stated that
ﬂ:ephmuffmumdedtomemmisscnsodywhﬂc
the contract ined in effect. 72 N.E2d at

Like the plaintiff in Ul , Eyerman signed a
contract that terminated hee tight to receive commissions
after the termination of the agreement. Absent fraud, bad
faith.orﬂlegaﬁty,shcmnotminethyhzwhidl
she contracted away to MKC. Aulbnan, 544 N.E2d at
924, Since Sg:'mm_has not alleged frand, bad faith,
illegality in making of the agreement, she
establis edagenqineissueasmtwrﬁgh;wme:me
disputad commissions. Therefore, we affirm the
summary judgment against Count VIIL

:

AFFIRMED.
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